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Minutes

Supreme Court’s Advisory Committee on the

Utah Supreme Court
450 South State Street

Salt Lake City, Utah 84114

Via Webex video conference

Thursday, October 1, 2020
12:00 pm to 1:30 pm

Utah Rules of Appellate Procedure

PRESENT

Christopher Ballard

Patrick Burt

Troy Booher—
Emeritus Member

Paul C. Burke—Chair

Lisa Collins

Tyler Green

R. Shawn Gunnarson

Larissa Lee —Staff

Alan Mouritsen
Judge Gregory Orme
Rodney Parker
Judge Jill Pohlman
Clark Sabey
Nathalie Skibine
Scarlet Smith

Mary Westby

1. Welcome and approval of Sept. 2020 minutes

EXCUSED

Michael Judd —
Recording Secretary
Sarah Roberts— Staff

GUESTS

Chris Williams — Office
of Legislative Research
& General Counsel

Paul C. Burke

Paul C. Burke welcomed the committee. Michael Judd had a conflict with today’s
meeting so Larissa Lee filled in for Mr. Judd as recording secretary. Mr. Burke thanked

Mr. Judd for September’s minutes and asked for a motion to approve.



Judge Jill Pohlman moved to approve the minutes from the September 2020 meeting. Rod Parker
seconded the motion and it passed by unanimous consent.

2. Action: Arreguin-Leon & Rule 11 Chris Ballard & Larissa Lee

The committee returned to the proposed Rule 11 amendments. Because the Court of
Appeals currently has a case under advisement involving Rule 11(h) (now proposed as
Rule 11(g)), Judge Orme and Judge Pohlman did not participate in the discussion on
this part of the rule.

Christopher Ballard explained the Supreme Court’s three main concerns in the
Arreguin-Leon decision: (1) inadequate definition of the record on appeal, (2) what is
meant by “conforming to the truth” in Rule 11(h), and (3) what it means when
something is omitted from the record by error or accident. Mr. Ballard emphasized that
the issues arising in Arreguin-Leon may not be able to be resolved by rule change,
because the documents at issue had been filed and were part of the record but they may
not have been properly presented to the trial court.

The committee discussed how to ensure documents that may not have been formally
filed in the trial court are still considered part of the record on appeal (e.g. discovery
responses). The committee settled on defining the record on appeal as consisting “of the
documents and exhibits filed in or considered by the trial court . ...” The committee
similarly amended 11(g)(1) to say “[t]he trial court will change the record to reflect what
was filed in or considered by the trial court.”

Rather than saying the record “truly discloses what occurred in the trial court” the
committee recommended amending 11(g) to say “[i]f any dispute arises as to whether
the record is complete and accurate...” The committee discussed 11(g) at length and
how to best restructure it. Larissa Lee will work on this paragraph with other court
committee members and will present at the next committee meeting.

Lisa Collins moved to table Rule 11. Mary Westby seconded the motion and it passed by
unanimous consent.

3. Action: Rule 15 Paul C. Burke

The committee discussed whether statutory pin cites are necessary in 15(a) and 15(c) at
its last meeting and tabled this item to discuss with tax attorneys. Paul Burke and



Shawn Gunnarson reached out to their colleagues and reached a consensus that the
statutory pin cites are not necessary. Troy Booher raised a question regarding a
potential ambiguity in cross-appeals when an appeal is filed both in the district court
and appellate court. Chris Ballard agreed to review this question with the Tax Section of
the Attorney General’s Office and will bring a proposal to the next meeting.

Rod Parker moved to table Rule 15. Shawn Gunnarson seconded the motion and it passed by
unanimous consent.

4. Action: Rule 23B Lisa Collins, Judge Jill Pohlman, Judge Greg Orme

The committee returned to Rule 23B discussions after tabling this rule at its last meeting
and allowing the Court of Appeals judges time to discuss. Judge Jill Pohlman explained
the bench discussed this internally and from a practical standpoint agreed not to issue
decisions before the Rule 23B remand is decided. Judge Pohlman recommended not
amending the rule.

Mary Westby moved to not amend Rule 23B. Chris Ballard seconded the motion and it passed by
unanimous consent.

5. Action: Rule 34 Larissa Lee

Larissa Lee presented proposed amendments to this rule designed to conform the rule
to Standing Order 11 (Regarding filing documents by email) and to clean up the
language in accordance with the Supreme Court’s style guide. Judge Jill Pohlman
recommended changing paragraph (c) “expenses” to “costs” for consistency. Judge
Pohlman also recommended removing “prevailing party” in paragraph (c) because the
categories of allowable costs are defined in paragraph (a). The committee discussed
whether vacated judgments should be treated the same as reversed judgments for
determining costs and decided not to treat it the same because at times a judgment is
vacated because there is no jurisdiction. Rod Parker recommended amending Rule
34(c)(1) to provide a flat $3.00 per page for costs as opposed to determining the actual
costs associated with copying the briefs.

Mary Westby moved to amend 34(c)(1) to a flat fee. Shawn Gunnarson seconded the motion and
it passed by unanimous consent.



Clark Sabey recommended adding “the” before “appellant” in (a)(2) to be consistent
with (a)(1) and (a)(3).

Judge Pohlman moved to recommend proposed amendments to Rule 34 to the Supreme Court for
public comment. Rod Parker seconded the motion and it passed by unanimous consent.

6. Discussion: Old/New Business Paul C. Burke

The committee discussed scheduling 2021 meetings. The committee decided to keep
meeting at noon the first Thursday of every month.

7. Adjourn

Rod Parker moved to adjourn the meeting. Mary Westby seconded the motion and it passed by
unanimous consent.

The meeting adjourned at 1:29 p.m. The committee is scheduled to meet again on
November 5, 2020.
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10/22/2020 Utah State Courts Mail - Request for Consideration of URAP Rule 4 Re: reinstating time to file appeal

= JTAH STATE COURTS Larissa Lee <larissal@utcourts.gov>

Request for Consideration of URAP Rule 4 Re: reinstating time to file appeal
12 messages

Michael Drechsel <michaelcd@utcourts.gov> Tue, Oct 6, 2020 at 3:35 PM

To: Larissa Lee <larissal@utcourts.gov>

Hi Larissa. Several weeks ago, | had a person reach out to me with a concern about how Rule 4 operates when a person

is seeking reinstatement of the time to appeal. His name is Rhett Wilkinson. He had a civil case where he represented
himself and things didn’t go well. He didn’t realize that he had a deadline for appeal. Almost exactly one year after the
case had been dismissed, he requested reinstatement of the time to appeal. That request was denied by the assigned
judge. The case number is 180400985 if you are interested.

In retrospect, Mr. Wilkinson thought it was strange that the same judge would decide both issues. He also worried about
whether this was fair to the judge. | told him at that time that | would refer this to the rules committee to see if there is an
issue here in the rule that needs to be addressed.

Since my conversation with Mr. Wilkinson, I've heard from two legislators that he has contacted about this same issue.
They are interested in what if anything we are doing to address the concern (I don’t get the sense they are pushing for
any particular result . . . they are just following up on behalf of a constituent at this point).

To be clear, from everything | know, Mr. Wilkinson is not interested in this rule review because he hopes it will change the
result of his case. His focus is on whether the rule should be adjusted to have motions to reinstate heard by a different
judge, since the assigned judge may have personal incentives to not want to be appealed. And that, in my view, is the
only actual relevant issue. Do you know if this issue has been considered by the advisory committee in the past? Would
you be willing to ask the chair if this could be added to the agenda as a quick discussion item to see if there is committee
interest in the issue?

Happy to help however | can.

Thanks!

MICHAEL C. DRECHSEL - Assistant State Court Administrator * Legislative Liaison
Administrative Office of the Courts * 450 S State St SLC, UT 84114
michaelcd@utcourts.gov * (801) 578-3821

Larissa Lee <larissal@utcourts.gov> Tue, Oct 6, 2020 at 4:42 PM

To: Michael Drechsel <michaelcd@utcourts.gov>

Thanks, Michael. I'll bring this to the Chair’s attention.

On Oct 6, 2020, at 15:35, Michael Drechsel <michaelcd@utcourts.gov> wrote:

Hi Larissa. Several weeks ago, | had a person reach out to me with a concern about how Rule 4 operates
when a person is seeking reinstatement of the time to appeal. His name is Rhett Wilkinson. He had a civil
case where he represented himself and things didn’'t go well. He didn’t realize that he had a deadline for
appeal. Almost exactly one year after the case had been dismissed, he requested reinstatement of the time
to appeal. That request was denied by the assigned judge. The case number is 180400985 if you are
interested.

https://mail.google.com/mail/u/1?ik=9b7ad 1 6fOc&view=pt&search=all&permthid=thread-f%3A1679839846217524244 &simpl=msg-f%3A1679839846217524244&...
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[Quoted text hidden]

Michael Drechsel <michaelcd@utcourts.gov> Tue, Oct 6, 2020 at 4:52 PM

To: Larissa Lee <larissal@utcourts.gov>

| appreciate it Larissa!
[Quoted text hidden]

Larissa Lee <larissal@utcourts.gov> Wed, Oct 7, 2020 at 8:41 AM

To: "Paul C. Burke" <pburke@rgn.com>
Cc: Sarah Roberts <sarahr@utcourts.gov>

Hi Paul,

Michael forwarded me this question on URAP 4(g). The rule doesn't say it has to be the same judge in the underlying

case, but that is typically the practice. What do you think about raising this at our next meeting? My gut reaction is that this

kind of thing happens all the time--you get the same judge on remand or when there's a motion for a new trial and these
circumstances present similar questions about incentives. But it may be good for the committee to discuss as part of our
legislative liaisoning or as a whole group.

Let me know how you'd like to proceed.

Thanks,
Larissa

[Quoted text hidden]

Larissa Lee <larissal@utcourts.gov> Wed, Oct 14, 2020 at 8:00 AM

To: "Paul C. Burke" <pburke@rqgn.com>
Cc: Sarah Roberts <sarahr@utcourts.gov>

Hi Paul,
Just wanted to follow up on this.
Thanks,

Larissa

[Quoted text hidden]

Paul C. Burke <pburke@rgn.com> Fri, Oct 16, 2020 at 10:50 AM

To: Larissa Lee <larissal@utcourts.gov>, Sarah Roberts <sarahr@utcourts.gov>

I don’t think the Committee has addressed this topic specifically. Given that this topic has been raised by our friends in
the legislature, I would suggest that we demonstrate comity between the branches of government at our upcoming
meeting. My thought would be to include this topic near the top of our agenda during the legislative update section. I
would be happy to describe the issue to the committee. I don’t think we need to offer any proposal and I don’t
contemplate spending more than a couple of minutes on the subject, but I don’t think it would hurt to take the
committee’s temperature and doing so would enable you to report some action back to the legislative contacts.

PCB

https://mail.google.com/mail/u/1?ik=9b7ad 1 6fOc&view=pt&search=all&permthid=thread-f%3A1679839846217524244 &simpl=msg-f%3A1679839846217524244&...
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10/22/2020 Utah State Courts Mail - Request for Consideration of URAP Rule 4 Re: reinstating time to file appeal
Paul C. Burke | General Counsel | Ray Quinney & Nebeker P.C.

36 South State Street, Suite 1400 | Salt Lake City, Utah 84111
Direct: +1 (801) 323-3303 | Facsimile: 801-532-7543

www.rgn.com | vCard | https://rqn.com/attorney/paul-c-burke/

This email is from a law firm and may contain privileged or confidential information. Any unauthorized disclosure, distribution, or other use of this
email and its contents is prohibited. If you are not the intended recipient, please contact the sender and delete this email. Thank you.

From: Larissa Lee [mailto:larissal@utcourts.gov]

Sent: Wednesday, October 14, 2020 8:00 AM

To: Paul C. Burke

Cc: Sarah Roberts; Docket

Subject: Re: Request for Consideration of URAP Rule 4 Re: reinstating time to file appeal

CAUTION: EXTERNAL EMAIL

[Quoted text hidden]

Larissa Lee <larissal@utcourts.gov> Sun, Oct 18, 2020 at 4:02 PM
To: "Paul C. Burke" <pburke@rgn.com>
Cc: Sarah Roberts <sarahr@utcourts.gov>

Would you like to discuss this with the legislative subcommittee first?

[Quoted text hidden]

Paul C. Burke <pburke@rqn.com> Mon, Oct 19, 2020 at 10:04 AM
To: Larissa Lee <larissal@utcourts.gov>, Sarah Roberts <sarahr@utcourts.gov>

Let’s circulate the email thread to the subcommittee to invite thoughts, including about whether to do anything other
than raise the subject to the full committee.

[Quoted text hidden]
Larissa Lee <larissal@utcourts.gov> Mon, Oct 19, 2020 at 10:16 AM

To: "Paul C. Burke" <pburke@rgn.com>, Judge Jill Pohiman <jpohiman@utcourts.gov>, Chris Ballard <cballard@agutah.gov>
Cc: Sarah Roberts <sarahr@utcourts.gov>

Dear Appellate Rules Legislative Outreach Subcommittee:

Paul asked that we reach out to you to review the below request and solicit your feedback before discussing this with the
committee as a whole.

Thanks,

Larissa

[Quoted text hidden]
https://mail.google.com/mail/u/1?ik=9b7ad 16f0c& view=pt&search=all&permthid=thread-f%3A1679839846217524244 &simpl=msg-f%3A1679839846217524244&... 3/4
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Paul C. Burke <pburke@rqgn.com> Mon, Oct 19, 2020 at 10:18 AM

To: Larissa Lee <larissal@utcourts.gov>

Thanks!

[Quoted text hidden]

Judge Jill Pohiman <jpohiman@utcourts.gov> Mon, Oct 19, 2020 at 10:25 AM

To: Larissa Lee <larissal@utcourts.gov>
Cc: "Paul C. Burke" <pburke@rgn.com>, Chris Ballard <cballard@agutah.gov>, Sarah Roberts <sarahr@utcourts.gov>

For the reasons mentioned, | think it makes sense to discuss as a full committee in our next meeting. Depending on the
reaction, we can decide then whether our subcommittee needs to do anything further. Thanks Larissa!
[Quoted text hidden]

Christopher Ballard <cballard@agutah.gov> Mon, Oct 19, 2020 at 10:50 AM

To: Larissa Lee <larissal@utcourts.gov>, "Paul C. Burke" <pburke@rqn.com>, Judge Jill Pohlman <jpohiman@utcourts.gov>

Cc: Sarah Roberts <sarahr@utcourts.gov>

I agree that this is something that we should put on the agenda for discussion at the
next committee meeting. Perhaps we could invite Mr. Drechsel to join us for that part
of the discussion to enlighten us on any aspect of the issue that we might be
overlooking and also because he is the Court’s official legislative liaison. He would
then be better equipped to report to those legislators who raised the issue.

As to the substance of the issue, I believe that there are far more benefits than
drawbacks to having the same judge who heard the trial proceedings rule on a
motion to reinstate under rules 4(f) & 4(g). The trial proceedings can have a
significant impact on the credibility of a party’s claim that they were denied their
right to appeal through no fault of their own, or were reasonably diligent in pursuing
their appeal. The decision can turn on inferences that are not apparent from a cold
record. Assigning a new judge to these motions would often require that new judge
to review significant portions of the trial record.

I believe that these same efficiency concerns explain why motions for new trial or to
arrest judgment are heard by the same judge who presided over the trial
proceedings, even though those motions specifically identify areas where that judge
erred. In contrast, a motion under rule 4 suggests that the court erred in only some
nonspecific way. We also rightly expect that judges can set aside any feelings that
may arise from a party’s direct or indirect criticism of their rulings.

[Quoted text hidden]

https://mail.google.com/mail/u/1?ik=9b7ad 1 6fOc&view=pt&search=all&permthid=thread-f%3A1679839846217524244 &simpl=msg-f%3A1679839846217524244&...

4/4



Tab 3



[

© 00 N o uu B~ W N

=
o

11

12
13
14

15

16

17

18

19

20

21

22

23
24
25
26
27
28

URAPO11 Amend. October 7, 2020

Rule 11. The record on appeal.

(a) Composition of the record on appeal. The record on appeal consists of the eriginal-papers

documents and exhibits filed_in or considered by# the trial court, including the presentence

report in criminal matters, the transcript of proceedings, if any, and the record index.prepared-by

paragraph-(d)-of thisrule-shall-be-transmitted-to-the-appeHate-court: The record must include all

of these items, unless the appellate court directs otherwise on its own motion or on granting a

party’s motion to amend or supplement the record.

(b) Preparing, paginatienng, and indexing efthe record.

(1) Preparing the record. mmediately-upen-filing-of the-notice-ofappealOn the appellate
court’s request, the-elerk-of-the trial court clerk shal-will securely-fasten-therecord-in-a
trial-court-case-fHe,-with-coHationprepare the record in the following order:

(A) the record index-prepared-by-the-clerk;
(B) the docket sheet;

(€B) all original papers-documents in chronological order;

(BC) all published depositions in chronological order;

(ED) all transcripts prepared for appeal in chronological order;
(FE) a list of all exhibits offered in the proceeding; and

(SF) in criminal cases, the presentence investigation report.

(2) Pagination.

(A)

ndex;-docketsheetand-al-eriginal-papers-as-wel-as-Using bates numbering, the

entire record must be paginated, except that only the cover pages must be

paginatedenty ofn all published depositions and and-the-cover-page-enby-efeach

volume-of-transcripts prepared for appeal-censtituting-the-recerd-with-a-sequential
: s of Is for il : .
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URAPO11 Amend. October 7, 2020

(B) If the appellate court requests a supplemental record-is-forwarded-to-the
appeHate-court, the elerk-shall-cellate same procedures as in (b)(2)(A) apply,

continuing bates numbering from the last page number of the original record.the

(3) Index. Fhe-clerk-shal-prepare-aA chronological index of the record_ must accompany
the record on appeal. For each document, deposition, or transcript, Fthe index shal-must

contain a+referenece-to-the date of filing and starting page of the recorden-which-the-paper;

(4) Examining the record. Clerks-of-the-trial-and-aAppellate courts clerks shalwill
establish rules and procedures for parties to checking out the record after pagination.-for

(c) Duty of appellant. Afterfiling-the-netice-ofappealtThe appellant, or in the event that more
than one appeal is taken, each appellant,-shalk must comply with the-provisions-of-paragraphs-(e}

and-(ed) efthisrule-and shal-must take any other action necessary to enable the-clerk-ef-the trial
court clerk to assemble and transmit the record. A-singlerecord-shal-be-transmitted:
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(ed) The transcript of proceedings; duty of appellant to order; notice to appellee if partial

transcript is ordered.

(1) Request for transcript; time for filing. Within 164 days after filing the notice of
appeal, the appellant-shal must order the transcript(s) online at www.utcourts.gov,
specifying the entire proceeding or parts of the proceeding to be transcribed that are not

already on file. The appellant shal-must serve on the appellee a designation of those parts

of the proceeding to be transcribed. H-the-appelantdesires-a-transeript-ina-compressed

transeript-If no such parts of the proceedings are to be requested, within the same period
the appellant shal-must file a certificate to that effect with the elerk-ef-the-appellate court
clerk and serve a copy ef-that-certificate-on the appellee.

(2) Transcript required of all evidence regarding challenged finding or conclusion. If the
appellant intends to urgeargue on appeal that a finding or conclusion is unsupported by or
is contrary to the evidence, the appellant shal-must include in the record a transcript of
all evidence relevant to such finding or conclusion. Neither the court nor the appellee is
obligated to correct appellant’s deficiencies in providing the relevant portions of the

transcript.

(3) Statement of issues; €cross-designation by appellee. If the appellant does not order
the entire transcript, the appellee may, within 164 days after the appellant servieees of-the
designation or certificate described in paragraph (e)(1)-ef-this-rule, order the transcript(s)

in accordance with (e)(1), and fHe-and-serve on the appellant a designation of additional

parts to be included.

(fe) Agreed statement as the record on appeal. In lieu of the record on appeal as defined in
paragraph (a) of this rule, the parties may prepare and sign a statement of the case, showing how
the issues presented by the appeal arose and were decided in the trial court and setting forth only
so many of the facts averred and proved or sought to be proved as are essential to a decision of

the issues presented. If the statement conforms to the truth, it-—together with such additions as
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the trial court may consider necessary fully to present the issues raised by the appeal—shaHwill
be approved by the trial court. The elerk-ef-the-trial court clerk shat-will transmit the statement
to the elerk-ef-the-appellate court clerk within the time prescribed by Rule 12(b)(2). The elerk-of
the-trial court clerk shal-will transmit the record index-of-therecord to the elerk-of-the-appellate
court clerk gpon the trial court’s approval of the statement-by-the-trial-couft.

(gf) Statement of evidence or proceedings when no report was made or when transcript is
unavailable. If no report of the evidence or proceedings at a hearing or trial was made, or if a
transcript is unavailable, or if the appellant is impecunious and unable to afford a transcript in a
civil case, the appellant may prepare a statement of the evidence or proceedings from the best
available means, including recollection. The statement shal-must be served on the

appellee, who may serve objections or propose amendments within 164 days after service. The
statement and any objections or proposed amendments shat-must be submitted to the trial court
for settlement and approval and, as settled and approved, shaH-will be included by the elerk-of

the-trial court clerk in the record on appeal.

(hg) Correctienng or modificatienying ef-the record.

(1) If any difference-dispute arises as to whether the record truhy-diseloses-what-oceurred
in-the-trial-courtis complete and accurate, the difference-dispute shalH-may be submitted to

and settled by theat trial court. The trial court will change-and the record made-to
conform-to-the-truth reflect what was filed in or considered by the trial court.

(2) If anything material to either party is omitted from or misstated o+is-omitted-fromin

the record by error of the trial court or court personnel, by accident, or because the

appellant did not order a transcript of proceedings that the appellee needs to respond to

issues raised in appellant’s briefthe BriefFof-AppeHant, the-parties-by stipulation-the-trial

that-the omission or misstatement may be corrected and; H-recessary; that-a supplemental
record may be eertifiedcreated and forwarded-and-transmitted:

(A) on stipulation of the parties;

(B) by the trial court before or after the record has been forwarded; or

(C) by the appellate court.
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(3) The moving party, or the court if it is acting on its own initiative,-shal must serve on
the parties a statement of the proposed changes. Within 164 days after service, any party

may serve objections to the proposed changes.

(4) All other questions as to the form and content of the record shal-must be presented to

the appellate court.
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URAPO025A. Amend. Draft: October 21, 2020

Rule 25A. Challenging the constitutionality of a statute, ex-ordinance, rule, or other
administrative or legislative enactment.

(@) Notice to the Attorney General or the county—er—municipal-atterneyother

governmental entity; penalty for failure to give notice.

(1) Challenging a statute. When a party challenges the constitutionality of a

statute in an appeal or petition for review in which the Attorney General has not
appeared, every party must serve its principal brief and any subsequent brief on

the Attorney General by email or, if circumstances prevent services by email, by

mail at the below address on or before the date the brief is filed, and file proof of

service with the court.

Email: notices@agutah.gov

Mail:

Office of the Utah Attorney General
Attn: Utah Solicitor General

350 North State Street, Suite 230
P.O. Box 142320

Salt Lake City, Utah 84114-2320

(2) Challenging an ordinance, rule, or other administrative or legislative

enactment. When a party challenges the constitutionality of a governmental

entity’s ordinance, rule, or other administrative or legislative enactment -acounty

or—municipal—ordinance—in an appeal or petition for review in which the
responsible eeounty-or-municipalgovernmental entity atterney-has not appeared,

the party must notify the governmental entity by serving its principal brief on

the entity identified in Rule (4)(d)(1) of the Utah Rules of Civil Procedure and

every party must serve its—prineipal-briefand-any subsequent brief on the
governmental entityeeunty-or-municipal-atterney on or before the date the brief

is filed, and file proof of service with the court.
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URAPO025A. Amend. Draft: October 21, 2020

(3) Appellee or cross-appellant challenges. If an appellee or cross-appellant is

the first party to challenge the constitutionality of a statute, ex-ordinance, rule, or

other administrative or legislative enactment, the appellant must serve its

principal brief on the Attorney General or the—eounty—or—munieipal—other

governmental entity no more than 7 days after receiving the appellee’s or the

cross-appellant’s brief and must serve its reply brief on or before the date it is

filed.

Saltbake City Utah 841342320

(5) Failure to comply. If a party does not serve a brief as required by this rule

and supplemental briefing is ordered as a result of that failure, a court may order
that party to pay the costs, expenses, and attorney fees of any other party

resulting from that failure.
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(b) Notice by the Attorney General or other governmental entity-eeunty-er-munieipal
atterney; amicus brief.

(1) Within_14_d : o of the brict ol

challengeWhen a party raises a constitutional challenge in an appeal in which the

Attorney General or responsible governmental entity has not appeared, the

Attorney General or other governmental attorney-entitywill must netify-inform

the appellate court whether it-intends—te-it will file an amicus brief. When the

appellant’s principal brief raises the constitutional challenge, the Attorney

General or other governmental entity must file its notice within 14 days after

service of the appellee’s principal brief. When the appellee’s or cross-appellant’s

principal brief raises the constitutional challenge, the Attorney General or other

governmental entity must file its notice within 14 days after service of the

appellant’s or cross-appellant’s reply brief. The Attorney General or other

governmental atterney-entity may seek up to an additional 7 days’ extension of

time frem—the—eourtto file its notice. Sheould—the-Attorney—General-or—other

(2) If the Attorney General or other governmental atterneyentity declines to file

an amicus brief, the briefing schedule is not affected.

(3) If the Attorney General or other governmental atterneyentity intends to file
an amicus brief, that brief will-eemeis due 3028 days after the notice of intent is
filed. Each-The Attorney General or other governmental entity may file-a-metion
move to extend that time as provided under Rule 22. On—a—gevernmental

entityThe filing of a notice of intent_to file an amicus brief; vacates the briefing

schedule established under Rule 13 is-vaeated;and the next brief of a party, if the

rules allow for a next brief, will-ecemeis due 3028 days after the amicus brief is

filedserved. If the rules do not allow the party that raised the constitutional

challenge to file an additional brief without leave of the court after that party




83

84

85

86

87

88

89

90

91

92

93

94

95

96

97

98

99

URAPO025A. Amend. Draft: October 21, 2020

receives the amicus brief, that party may move for permission to file a

supplemental brief. If leave is granted, the court will state the length of, and due

date for, the supplemental brief. The supplemental brief must be limited to

responding to the arguments raised in the amicus brief and comply with all other

requirements of rule 24(b). On its own motion, the court may order additional

supplemental briefing.

(c) Call for the views of the Attorney General or other governmental entity-county-or

municipal-atterney. Any time a party challenges the constitutionality of a statute, ex

ordinance, rule, or other administrative or legislative enactment, the appellate court

may call for the views of the Attorney General or ef—the——eceunty—er—municipal

atterneyother governmental entity and set a schedule for filing an amicus brief and

supplemental briefs by the parties, if any.

(d) Participation in oral argument. If the Attorney General or other governmental

entityeounty-or-municipal-attorney files an amicus brief, the Attorney General or other
governmental entityeeunty—er—municipal-atterney will be permitted to participate at

oral argument by timely declaring an intent to participate on the court’s oral argument

acknowledgment form. -
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Proposed Changes to Utah Child Welfare Appeals
Rule 52-59, Utah Rules of Appellate Procedure
7.28.20 (MPL)

Proposal 1

Rule 52. Time for Appeal
No change

Rule 53. Time for Appeal
No change

Rule 54. Transcripts
No change

Rule 55. Petition on Appeal
(a) Filing; dismissal for failure to timely file. The appellant must file with the
clerk of the Court of Appeals a petition on appeal within 15 days from the-filirg-of

the-notice-of appeal-or-the-amended-netice-ofappeal transmission of the record
on appeal by the Court of Appeals to each party. Fhepetition-wi-be-deemed-filed
on-the-date-of the pestmark-Hfirst-elassmatHs-used- Filing of the petition shall

be in accordance with Rule 21(a). If the petition on appeal is not timely filed, the
court may dismiss the appeal or take other appropriate action. The petition must
be accompanied by proof of service. The appellant must serve a copy on counsel
of record of each party, including the Guardian ad Litem, or, if the party is not
represented by counsel, then on the party at the party’s last known address, in the
manner prescribed in Rule 21(c).

(b) Preparation by #ral counsel. If the petitioner has appointed counsel in the
juvenile court, or has been found to be indigent, then the petition on appeal must
be prepared by appellate counsel pursuant to the requirements of Rule 11-401 of

the Utah Code of Jud|C|aI Admlnlstratlon Zlihepetmeﬁeﬂ—aepeal—mﬂst—be

(©) Format All petitions on appeal must substantially comply with the Petltlon on
Appeal form that accompanles these rules. The petition must not exceed 15—|eage5




te*t—aﬂd—feefenefees—eeamp{es—&ra%ea—and—eetm must comply W|th Rule 27(a)

and (b), except that it may be printed or duplicated on one side of the sheet.

(d) Contents. The petition on appeal must include all of the following elements:
(d)(1) A statement of the nature of the case and the relief sought.

(d)(2) The entry date of the judgment or order on appeal.

(d)(3) The date and disposition of any post-judgment motions.

(d)(4) A concise statement of the material adjudicated facts as they relate to the
issues presented in the petition on appeal.

(d)(5) A statement of the legal issues presented for appeal, how they were
preserved for appeal, and the applicable standard of review. The issue statements
should be concise in nature, setting forth specific legal questions. General,
conclusory statements such as "the juvenile court’s ruling is not supported by law
or the facts" are not acceptable.

(d)(6) The petition should include supporting statutes, case law, and other legal
authority and argument for each issue raised, including authority contrary to
appellant’s case, if known.

(d)(7) The petition on appeal must have attached to it:

(d)(7)(A) a copy of the order, judgment, or decree on appeal;

(d)(7)(B) a copy of any rulings on post-judgment motions.

Rule 56. Response to petition on appeal.
(a) Filing. Any appellee, including the Guardian ad Litem, may file a response to

the petition on appeal-An-erigiral-and-feur-copies-of-the-respense-mustbe-filed
with-the-clerk-of the Court-of-Appeals-within 15 days after service of the
appellant's petition on appeal. Filing of the petition must be in accordance with
Rule 21(a). It shall be accompanied by proof of service. Fre-respense-shalt-be
deemed-fled-onthe-date-of the postmarkiffirst-classmatHsutilized-The
appellee shall serve a copy on counsel of record of each party, including the
Guardian ad Litem, or, if the party is not represented by counsel, then on the
party at the party's last known address, in the manner prescribed in Rule 21(c).
(b) Format. A response shall substantially comply with the Response to Petition
on Appeal form that accompanies these rules. The response shall not exceed 15
pages 7,000 words, excluding any attachments, and shall comply with Rule 27(a)
and (b), except that it may be printed or duplicated on one side of the sheet.

Rule 57. Record on appeal; transmission of record.



(a) The record on appeal shall include the legal file, any exhibits admitted as
evidence, and any transcripts.

(b) The record shall be transmitted by the juvenile court clerk to the clerk of the
Court of Appeals upon completion of the transcript or, if there is no transcript,
within 20 days after the filing of the notice of appeal.

Rule 58. Ruling.

(a) After reviewing the petition on appeal, any response, and the record, the
Court of Appeals may rule by opinion, memorandum decision, or order. The
Court of Appeals may issue a decision or may set the case for full briefing
under Rule 24. The Court of Appeals may order an expedited briefing schedule
and specify which issues shall be briefed.

(c) If the Court of Appeals affirms, reverses, or remands the juvenile court order,
judgment, or decree, further review pursuant to Rule 35 may be sought, but

refusal to grant full briefing shall not be a ground for such further review.

Rule 59. Extensions of Time.
No change.
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Rule 15. Petitions for review in tax cases.

(a) If a petition for judicial review of a State Tax Commission decision is filed pursuantte-Utah

Code-Ann-—859-1-602-by one party in the district court and by another party in the supreme-Ceurt
appellate court through a direct appeal, the direct appeal shaHwill be, absent compelling

circumstances;:

(1) stayed pending the district court proceeding’s resolution-ef-the-preceeding-before-the
district-court;; and

(2) dismissed when the district court issuesupon-the-issuance-of a final appealable order
(b) Assuming an absence of compelling circumstances under subsectienparagraph (a), all issues

appealed in the direct appeal may be raised by any party in the district court proceeding, and if
not raised in the district court proceeding, the direct appeal issues will be waived and subject to
dismissal with the direct appeal when the district court issuestpon-the-issuance-of a final

appealable order-by-the-district-court.

(c) A party may not appeal pursuantte-Utah-Cede-Ann-—859-1-602-t0 both the district court and
te-the Supreme-Ceurtappellate court through appeal. However, a party who has appealed to
either the district court or the Supreme-Ceurtappellate court may join an appeal filed by another

party in the separate court through filing a cross-appeal at the Supreme-Ceurtappellate court or
by intervening in the district court appeal.
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